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such refusal or reduction is required by
the third party payer’s plan.

(if) Such provisions are not permis-
sible if they are applied in a manner
that would result in claims arising
from services provided by or through
facilities of the Uniformed Services
being treated less favorably than
claims arising from services provided
by other hospitals or providers.

(iii) Such provisions are not permis-
sible if they would not affect a third
party payer’s obligation under this
part. For example, concurrent review
of an inpatient hospitalization would
generally not affect the third party
payer’s obligation because of the DRG-
based, per-admission basis for calcu-
lating reasonable charges under
§220.8(a) (except in long stay outlier
cases, noted in §220.8(a)(4)).

(3) Restrictions in HMO plans. Gen-
erally applicable exclusions in Health
Maintenance Organization (HMO) plans
of non-emergency or non-urgent serv-
ices provided outside the HMO (or simi-
lar exclusions) are permissible. How-
ever, HMOs may not exclude claims or
refuse to certify emergent and urgent
services provided within the HMO’s
service area or otherwise covered non-
emergency services provided out of the
HMO’s service area. In addition, opt-
out or point-of-service options avail-
able under an HMO plan may not ex-
clude services otherwise payable under
10 U.S.C. 1095 or this part.

(d) Procedures for establishing reason-
able terms and conditions. In order to es-
tablish that a term or condition of a
third party payer’s plan is permissible,
the third party payer must provide ap-
propriate documentation to the facil-
ity of the Uniformed Services. This in-
cludes, when applicable, copies of ex-
planation of benefits (EOBs), remit-
tance advice, or payment to provider
forms. It also includes copies of poli-
cies, employee certificates, booklets,
or handbooks, or other documentation
detailing the plan’s health care bene-
fits, exclusions, limitations,
deductibles, co-insurance, and other
pertinent policy or plan coverage and
benefit information.

[55 FR 21748, May 29, 1990, as amended at 65
FR 7728, Feb. 16, 2000; 67 FR 57740, Sept. 12,
2002]

§220.6

§220.5 Records available.

Pursuant to 10 U.S.C. 1095(c), facili-
ties of the uniformed services, when re-
quested, shall make available to rep-
resentatives of any third party payer
from which the United States seeks
payment under 10 U.S.C. 1095 for in-
spection and review appropriate health
care records (or copies of such records)
of individuals for whose care payment
is sought. Appropriate records which
will be made available are records
which document that the services
which are the subject of the claims for
payment under 10 U.S.C. 1095 were pro-
vided as claimed and were provided in a
manner consistent with permissible
terms and conditions of the third party
payer’s plan. This is the sole purpose
for which patient care records will be
made available. Records not needed for
this purpose will not be made avail-
able.

§220.6 Certain payers excluded.

(a) Medicare and Medicaid. Under 10
U.S.C. 1095(d), claims for payment from
the Medicare or Medicaid programs (ti-
tles XVIII and XIX of the Social Secu-
rity Act) are not authorized.

(b) Supplemental plans. CHAMPUS
(see 32 CFR part 199) supplemental
plans and income supplemental plans
are excluded from any obligation to
pay under 10 U.S.C. 1095.

(c) Third party payer plans prior to
April 7, 1986. 10 U.S.C. 1095 is not appli-
cable to third party payer plans which
have been in continuous effect without
amendment or renewal since prior to
April 7, 1986. Plans entered into,
amended or renewed on or after April 7,
1986, are subject to 10 U.S.C. 1095.

(d) Third party payer plans prior to No-
vember 5, 1990, in connection with out-
patient care. The provisions of 10 U.S.C.
1095 and this section concerning out-
patient services are not applicable to
third party payer plans:

(1) That have been in continuous ef-
fect without amendment or renewal
since prior to November 5, 1990; and

(2) For which the facility of the Uni-
formed Services or other authorized
representative for the United States
makes a determination, based on docu-
mentation provided by the third party
payer, that the policy or plan clearly
excludes payment for such services.
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§220.7

Plans entered into, amended or re-
newed on or after November 5, 1990, are
subject to this section, as are prior
plans that do not clearly exclude pay-
ment for services covered by this sec-
tion.

[55 FR 21748, May 29, 1990, as amended at 57
FR 41101, Sept. 9, 1992]

§220.7 Remedies and procedures.

(a) Pursuant to 10 U.S.C. 1095(e)(1),
the United States may institute and
prosecute legal proceedings against a
third party payer to enforce a right of
the United States under 10 U.S.C. 1095
and this part.

(b) Pursuant to 10 U.S.C. 1095(e)(2), an
authorized representative of the United
States may compromise, settle or
waive a claim of the United States
under 10 U.S.C. 1095 and this part.

(c) The authorities provided by 31
U.S.C. 3701, et seq., 28 CFR part 11, and
4 CFR parts 101-104 regarding collec-
tion of indebtedness due the United
States shall be available to effect col-
lections pursuant to 10 U.S.C. 1095 and
this part.

(d) A third party payer may not,
without the consent of a U.S. Govern-
ment official authorized to take action
under 10 U.S.C. 1095 and this part, off-
set or reduce any payment due under 10
U.S.C. 1095 or this part on the grounds
that the payer considers itself due a re-
fund from a facility of the Uniformed
Services. A request for refund must be
submitted and adjudicated separately
from any other claims submitted to the
third party payer under 10 U.S.C. 1095
or this part.

[55 FR 21748, May 29, 1990, as amended at 65
FR 7728, Feb. 16, 2000]

§220.8 Reasonable charges.

(a) In general. (1) Section 1095(f) and
section 1097b(b) both address the issue
of computation of rates. Between them,
the effect is to authorize the calcula-
tion of all third party payer collections
on the basis of reasonable charges and
the computation of reasonable charges
on the basis of per diem rates, all-in-
clusive per-visit rates, diagnosis re-
lated groups rates, rates used by the
Civilian Health and Medical Program
of the Uniformed Services (CHAMPUS)
program to reimburse authorized pro-
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viders, or any other method the Assist-
ant Secretary of Defense (Health Af-
fairs) considers appropriate and estab-
lishes in this part. Such rates, rep-
resentative of costs, are also endorsed
by section 1079(a).

(2) The general rule is that reason-
able charges under this part are based
on the rates used by CHAMPUS under
32 CFR 199.14 to reimburse authorized
providers. There are some exceptions
to this general rule, as outlined in this
section.

(b) Inpatient hospital and professional
services on or after April 1, 2003. Reason-
able charges for inpatient hospital
services provided on or after April 1,
2003, are based on the CHAMPUS Diag-
nosis Related Group (DRG) payment
system rates under 32 CFR 199.14(a)(1).
Certain adjustments are made to re-
flect differences between the
CHAMPUS payment system and the
Third Party Collection Program billing
system. Among these are to include in
the inpatient hospital service charges
adjustments related to direct medical
education and capital costs (which in
the CHAMPUS system are handled as
annual pass through payments). Addi-
tional adjustments are made for long
stay outlier cases. Like the CHAMPUS
system, inpatient professional services
are not included in the inpatient hos-
pital services charges, but are billed
separately in accordance with para-
graph (e) of this section. In lieu of the
method described in this paragraph (b),
the method in effect prior to April 1,
2003 (described in paragraph (c) of this
section), may continue to be used for a
period of time after April 1, 2003, if the
Assistant Secretary of Defense (Health
Affairs) determines that effective im-
plementation requires a temporary de-
ferral.

(c) Inpatient hospital and inpatient
professional services before April 1, 2003.
(1) In general. Prior to April 1, 2003, the
computation of reasonable charges for
inpatient hospital and professional
services is reasonable costs based on di-
agnosis related groups (DRGs). Costs
shall be based on the inpatient full re-
imbursement rate per hospital dis-
charge, weighted to reflect the inten-
sity of the principal diagnosis involved.
The average charge per case shall be
published annually as an inpatient
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